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How to Conduct a Wage and Hour Audit for
Exemptions to Overtime Laws’
By Cristina G. Banks and Llovd W. Aubry, Ir.

Tutraduction

Companies continug to face costly lawsuits from
eraplovess  chalienging  their  fuilure o receive
gyertime pay based on the gp-eplled “whitg-collae”
exemptions o ovedime wader the Fair Labor
Standards Aet ("FLSA") and under parghel logislation
at the state level, in particular the Wage Owders In
California where the requirements exeeed those under
the FLBA. Elaine Chae, the 118, Seeretary of Lahor
responsible for issuing regulations and goidelines io
ensure comphiance with the FLEA, reports that {n 2004
the Wage and Hour Division collcoted over $196
million in back wages, including overtinoe pay, for
workers ineorrectly elassified.’ Class action overtime
lawsuils are very costly; costs include altormey and
expert fees, and expenses related to admivistrative
time and lost productivily of company personnel in
addition 1o overtime  wages paid o prevailing
plaintiffs,

The revised “exemption” regodations fssued by the
U.8, Depariment of Labor effective on August 23,
2604 {ealled by the 118, Department of Labor the
“FaurPay Regolations™ arg intended to rodoce the
npruber aof misclassificatipns i the fiture and
significantly rofse the salary lovel required fo qualify
for exempt status, Companies shoukl now sericusly
consider examining jobs they have classiBied as
exempt againit these mew regalations and Hmit
potential Hability by determining which jobs shouid be
regciassified ag sonexempl.

The FairPay Regulntions

The FLSA sxempiions generally brsak dows indn
three tosts: {1} the sadury fovel test) (2) the sefary basis

+  Hus article frst oppearad in the Marcl/Aprd] 2008 Jmue
of the HR Adviser Jounm! and 5 repoisted with the kind
pernvission of the HR Advizor Joumsl

PUS. Deputment of Labor FY 2006 Budget Overview
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test; and {1) the job dutiey 132 To mect the salary
lpvel tosl, exedutive, adminisirative and prafessional
employess must aarm 2 minimum of $435 per week
and eomputer employees must earn $455 per week or
al feast 32763 per hour if paid hourly. To meet the
selary basis fest, employees must be paid a
predetermined  amoumt every wesk n which the
employee performs any work, and this amount cannot
be subject t reduetion because of variations in the
qualily or quanfity of werk performed. Employees
paid by the hour are not gonsidered exempt (except for
computer employees), And finally, to meet the job
dulies test, employees must perform certain duties o
perform them in parieular ways in order to meet
gxemption requirements (see section below for detail).
Although the criteria are straightforward for the salary
lovel and salary basis fests, the criteria for the job
duties test still require considerable interpretation and
inference.

What You Need 1o Conduct an Effective Audit

Understunding the Law

There we seversl parts lo an egffeciive andit. The most
important 15 2 thorough understanding of the federal
and state laws regarding overtime exemptions, The
FL8A sets the misimum standard for compliance with
overtime Jaws, and state laws may be more restrietive,
For exampls, exemptions may 4iffer under federal and
siate laws,  When a conflict or difference arises
between state and Federsl Invw, the employer must
consply with whichever laws establish the higher
standard.

The klowing s 3 teble sommoerizing the job duties
axemption  corlteris  for  executive, adminisirative,
professional, and computer employecs, as expressed in
the FarPay Regolations and claborsted in the onling
training providsd by the Wape and Howr Divislon
fwwwovasehourdol savy

*  FairPay Fact Sheet by Exemption Under the Fuir Luber
Sendards Act{FLEA), Faet Shest #174 — Overview,
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EXEMPTION

CRITERIA

TYPES OQF TASKS & WORK CONTEXT

Executive

»  Primary duty iz
management of the
enterprise  or  of a
department or snbdiviston

s Customarily and
regularly directs the work of
16 OF more cmphovess

»  Haus aothority fo hire or
fire  ciher employees Or
gives reoommmendations that
are givon particular weight.,

*  Direots athers: delegates tasks; makes work assignments;
creaties work schedules; adivsts number and Jocation of
stafl, directs broak and meal schedules,

«  Managss stafl reomuie and evaluates iob candidates;
evaluates perfurmance of wibers; resofves performance
problems;  conducis  nmerformance  reviews; provides
training arsd coacking: discipiines and tsrminates staff,
sakes promolion amnd compensation decisions.

»  Manages store/deparimenl  operalions:  evaluales
store/dopartment performance; moniters and mainiains
seourity of cash; implements policies; develops plans for
improving eperations/proftability; contrals discretionary
costs; controls invontory,

+  Manages customer service: resolves complex customer
probicms;  monitors  delivery of customer  service;
approves special transaetions; provides special discounts
(U customers.

Administrative

s« Primary duty is the
performance of office or
non-manual  work  directly
relaled 1o the management
or general business
aperatinngs of the employer
or customers

+  Primary duly oeludes
the exergise of diseretion
and independent judgment

s  Porforms work dircolly related 1o assisting with 1he
running or servicing of the business, as distinguished
from working on a production line or selling a product in
A retail or service establishment.

«  Performs work in a functional area of the business such
as tax, finange, =aceounting, bodgeting, auditing,
insurance, guality conirol, purchasing, procurement,
advertising, markeling, research, safety and healih,
pereonnel  management, homan  resources, cmployee
benefits, lsbor relutions, public relations, gevemment
refations, computer network, islernct and database
adminiskation, jegal and regulatory compliance,

«  Work directly related 1o sssisting with the running or
sesvising of the business of (he employer's clients or
customsers such as tax experts end finencial consuliants.

s Compures and evalusies possible courses of eonduct aad
acting on or madong decisions based on evaluations,

s Formudates, affects, interprets, or implements
maragement policies or operating practices.

¢ Carhes ont major assipnments in conducling the
operations of the business.

»  Hepresents the business: commis (he smployer iy matterg
ihat have significant financial impact; walves or deviates
from established policles and prosedurss without pror
spproval; nopotiates or binds the eompany on significanmt
matiere; lovestigates and resalves matters of gignificance
on behalf of managoment; represonts the company
handling complatims, shitrating dispaies or resolving
grievanses,
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Provides consulation ar expert advice © managemeant.

Participaies i planning long- or short-term business
obijectives,

Profesgional »  Primary duty is the
performance  of  waork
requiring knowledge of an
advanced fype in a Beld of
seience or leaming
customarily acquired by 2

prolonged  course of
speciniized inteliectual
instruciion; or  requirmg
invention, imagination,

originality or @lent iIn 3
recognized feld of antistic
or creative cndeavor.

Uses the advanced knowledge to analyze, inlempret or
make deductions from varying facts or circumslances.

Perforing work in traditional professions including law;
msdiving; theology; ascouating; acluarial computation;
eagineering erchitecture; teaching; various kypes of
phystonl, chemical and biological seiences; pharmacy and
similar scoupstions that hawe 2 recognized professional
status,

fnvents, imagious, or creates work product given minimal
insirustion or direction; applies imagination, originality
and talent o gracrate work product that cannot be created
by inteitigence, diligence, and sceuracy alone.

Troaches, tuers, insiruess or leclures studests in an
gducational establishmen.

Engages in the practice of law or medicine.

Computer Employee [« Computer  employees
whose primary duty consists
of the application of systems
analysis  techniques  and
procedures;  the  design,
development,
documentation,  analysis,
¢reation, testing or
madification  of compuier
systems or programs; the
design, documentation,
{gsting, creation or
modifisation of compuler
programs rolated 1o maching
operating  systems; or 2
cemibination of the sbove,

Applies systems analysis lechaiques and pracedorss,
including consulting with users, to determine hardware,
software or system functional specifications.

Designs, develops, documents, analyzes, creates, tests, or
modifics computer syslems or programs, including
prolotypes, based on and related to user or system design
specilications,

Destong, documents, tesls, ercates, or modifies computer
programs refsted © machine spesdting systems.

Jobis to stody

Another part of an effective audii is delermining whigh
jobs would be mest eritical to study, Because it is
generally impractical to examing every job er position
in an organization, segregating jobs into these three
categories is useful: (1) jobs that fall without question
in the esempt category; (2) jobs that fall without
question in the nonexerapt category, and {3) jobs that
fall within a pray ares where close examination s
peeded fo determing  the proper  classification.
Cuidelings for segregating jobs into these thrse
categories are oothned below.

Jobs Clgarly Nonexempt

«  Employers who are peid hourly fexcept
compuler empioyees paid more than 327.63

ner hour)

«  Hmployses who eam less than $453 per
manth or 323,600 per year

+  Employees who perform blue-coliar work
Jabs Clearly Exempr
»  Licenscd professionals

s+ Nom-blue collar employees eaming over

$160,000 per year

*  Employess performing exempt work more
than 5096 of the time

= Highpsid mansgers who supervise 2 large
aunber of poople

«  High pald adminitrators whe nm the
admintsirative fancilons of the husiness
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Jobs Not Clearly Exempt ar Nosexenyn

Execurive Exemprion:

 J

*

Managers who have o waall staff

Managers who perform hands-on work at
teast part of the workweek

Managers whoe make personnel decisions but
are required 1o obtain approval at higher
tuvels

Managers who are involved in sales and
customer service sl Jeast part of the
warkweck

Managers who comemunicsle and implement
corperate policies with some interpretation
and discretion

Managers who follow deiniled corporate
programs desigaed for rutining profitable and
eificient operations

Adminisirative Excraption:

Employees who perform a combination of
administrative and clerical duties

Employees who do not exercise a great deal
of discretion and independent adgment

Emplovees who doo’t perform very high
Jevel duties snd some produstion work

Employees who work In functional areas of
the btisiness bat noj on meaters which are
highly significant or conssguentiad

Employees who work closely with their
supervisors in performing the work—neither
directed by  supervisors nor  working
independently

Professional Exemption:

*

-

Linlicensed professionais

Highly skilled wotkers who apply speciatized
knowindpe acquired from substamiial work
experience

Emplovees performing work which dosg not
require 2 high  amount  of  advanced
knowledge or knowiedge required 15 not
highly advaneed

Non-degreed crmployees who have and apply
advansed  knowledge similar o degreed
employecs

Employees who perfonm work which roquires
Innovetion, imagination, wiginality, or plent
{e an unknown degree

»  Employees who perfonn creative work whick
is mot considersd o be i a recopgnized field
of artistic or creative endegvor

« fHmployvees responsible  for  developing
profuces but not entirely new produst

Compuier Enmployee Exempfion.

+  Fmployees do not perfurm a ot of work
applying systems analysis ischniques and
procedures

»  Employees do not perform a Jot of work
designing,  developing,  documenting,
pnalyzing, creating, lesting, or modifying
computer systems of programs

»  Pmplovees perform some work bvolving the
msvufacture or repalr of computer hardware
o related equipment

+  Employces use computer software some of
ihe time or raly on fhe use of computaers sorme
of 1he time 10 perform their work

Strategies for collecting job duty information

After jobs have been identified that fall in the “gray
zome,” ihe next step is to develop a sirategy for
collecting jub duty information i arder fo doterming
the appropriate classification, The regulations clearly
state that classifizasions cannol be dotermined by job
itle” The corrcot classification iy best deicomined
whan 2 job s deseribed st the task level through s job
analysis. Tasks may be described @ varying levels of
speoifichty. A Job analysis 18 a method for Mentifving
the seis of fasks and aclivities actuslly performed by
Job incumbents, The result of the lob analyvsis s o tesk
list that captures the range of wark perfonmed by job
incumbents. Onee this information is known, then
several oplions arc available for collecting job
information relevant to the determination of exemplion
status.

Bats Collection Mctheds

Job Duesticangire

A guestionnairc consisting of the Bt of asks
iantified can be edministered o job Incumbenis o
determing what tasks each incumbent perfoves and
how mitch thme Is spent on exempt vE. nonexempt
tasks. Tasks will need to be categorized as either
exempl oF novexempt prior to the questiornaice
administration, and a response format needs o be
designed fo enable incumbents to provide reliable and
acourate reportts of fime spent on exempt and
nonexemplwork.

' FoirPsy Hegalations, 29 CFR. seetion 3412,
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Job Qbservations

Job mcambens san be observed to delermine the tasks
performed and the amount of time spent on tasks,
Observers should be trained in observation methoeds in
order to be as unobtrusive as possible.  If so,
mcumbents will be least likely to change their work
behavior because they are being watched.  This
method allows time 1o be accumulated across exempt
and nonexempt work,  As with the questionsaire
deseribed above, types of tasks would need to be
cafegorized as either exampl or nonexempt prior 1o the
analysis of the observational data.

Job fnferviews

An independert party {eg., oulside eonsuliant,
sitorney, HR  represesfative) cosld imlerview job
incumbents o callect dotailed information about the
specific tavks and activities perfurmed and the aunner
in which they are performed {eg., withfwithout
supervision, feequescy, snd  varicus contextual
factors). Specific information can be soughi which is
directly egicvant to the exempd erileria, and the job can
be explored in depth through extensive probing and
lesting of conceptualizations of the job gleanced fram
yarious sourees.

Diary-koaping

Job incumbents can kecp a fog of their fasks and
agtivites across a shift or shifis and then {rack “siant”
and “stop” times, This method atlows incurnbents to
trazk their swn job behavior ard be able 1o deseribe
the wirk as they sce # and in their own words, Diary.
keeping s not 2 notural part of the job, bub with
minima) taining job incurobents can become skitled
azkers. Time astoclsred with each task con be
acenmminiod across cxempt and nonexempt work,

Who Cellects the Data

Anuther sot of considerations involves who colleetn
the information. Ideally, data collection should be
done by peopls who are kaowledgeable sbout the iob
-~ Gifher bocagse they perform/have patformed the
iob, or have asquired defailed knowicdge of the job
fram a variety of sowrces including reviews of
company materials related to the job duties andior
through observations of job incumbents,  This
farmiliarity with the job allows the data collesior (o
undesstand the information hefshe is colleciing, thus
minimizing ¢rrors ariging from misinterpretations of
incambents®  descriptions of  their work,
misunderstandings  of  ferminclogy  wsed by
incumbenis, and misperceptions of the context in
which iscumbests work, among others.  There are
several choloes of dafy coliectors:

Job fncanhent

People who perform the job can geneste job
information through seif-reports. These reporis are
quite [nformative av  incumbents are the mast

kanwledieable because they currently perform the inb,
Howsver, their reporis aiso can be self-serving under
cerfain eircumstances sueh as i an incumbent were
motivated 1o produce a cerlain resull, With proper
instructions and given assurances that the data will be
ireated confidentially, ineumbents do generate very
accurate and valuable dala.

Jok tncumbent's Supervisor or Manager

Supsrvisors and managers are also knpwledgeable if
they in fact monitor incumbents® job performance. Tt
is likely that they performed the job as weil before
they were promoted o a supsivisory posilicn.  Like
monmbents, their reports also tan be seifserving
under certain circumstances.  Again, with proper
instructions and given assurancgs ihat the daia will nat
refiect on thelr own pecformance or affeet them In any
wiy, suprrvisors and muanagers ¢an gencrale acturals
and valuable data,

An HR Reprasomative

Membars of HR properly trained in job analysis
melhods and who are well informed of the FairPay
Regulations and exemption eriteria could also be
effective data collectors.  The HR representative
should become familiar with the detalls of the job
prior to data collection in order to be most prepared to
eollest appropriate datz. Being an independent party,
an HR representative should not be motivated o
distort reporis with respect to what tasks and aetivities
ars porformed in the job. However, being an “insides™
and polentially interested in maintaining the current
pxemption classifications, HRE rmepresentatives may
pursuc or be given information that & scifserving,
With proper training and 2 commitment 10 atouracy
repavdicss of the ouicomes of the study, HR
represeniatives con colleet accurate and valuable dats,

An Cutshie/Neairal Party

The eanly data collector that is thooroHeally “free” fram
compsating agendas is an ouiside or neutml party {8.5.,
traimed job analysis).  The outside party ngeds &0
bepome farniliar with the desails of the job fiom 2
variety of sources including reviews of company
documents related to job  duties and  through
obscrvations of job incumbents. In addition, the
oumside pary should be knowledgeable about job
analysis iechnigues and understand the job tnformation
that riecds o be coliected to properiy classify jobs
according 10 exemption eriteria.

How Many Incumbents To Study

Another consideration is how many jub incumbents
should be examined in cach job under study., Two
issues have to be cxamined at the same thme: {1 what
is the appropriate classification for the job, and {2)
bow rany incumbonts are porfiyming that job o an
exempt (nonexempt) mamner? Although it is e ob
that is piven the classification, ihe numbsr of
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incunshenis who perform the iob i that manner s alse
importanf, As the sumber of ingumbents who porform
the Iob in an sxempt (noncxompt) manner shrinks, the
classification for the job betomey questionable. This
sets up an inferesting problem in tevew of who and
how many intumbents should be part of 3 jub study,
Generaily, the larger the sample of ncumbenis
studicd, the clearer the piclure of whether the job is
exempt O noneNSmpl Similarty, the mow
information collected firgt hand &g second hend)
reparding the actaal tasks performed In the job, the
more conclusive the information obigined and the
smaller the sample needed 1o make a determination,
Thus, there are trade-6ffs here that ranst be considered
and weighed carsfully as one desigus this aspect of the
audit. Altematives are discussed below,

The Popslaiient of Job Incumbents

Ideally, collecting information from every incumbent
will provide the clearest picture of the range of tasks
actually performed on the fob, and this information
provides the most eomplete picture for making the
determination. Studying all ineumbenis can be costly
and time-consuming, yet worth it because then ihe
gompany knows who is performing the job in an
exempl (nonexempl) manner.  If so, the company
might use this information (o address those
incumbents who do not eomply with the requiremenis
for the exempiion. More will be said about
interveniions following an audit tater,

A Random Sample of the Job Incambent Poprilation
A fue Yrandom™ sample ean be sufficient for
dotermining the exemption status of 3 job because it
“represents” the rest of the population of inenmbents,
A random sample will mirror the charseivristics of the
population, and the resulls of an audit based on this
sample can be generalized o the reet of the popalation.
Therefore, the proportion of incumbents whe perlorm
the job in an exemp? (nonexempt} manser wookd be
inditative of the number of iscumbents In U
population who perform the job in this manner, A
random sample s g cost-effoctive way 1o fost the
exempt status of 2 iob 25 long a5 Ge seuple is lape
enough and similar enough o the popelation o be
truly representative,

A Targeted Senpling of the Job  Ingustbent
Popreiotion

An altemative to 3 rendom saeple 5 3 frgeled
sample, one that i3 seiested from 3 subset of du
population for which the company wonts a sloser Jook,
such as incumbents n amall retall stores, those who
are involved in sudiomer service and sales, or thoss
who engags in haods-on or production work, It would
be cost effestive 1o focus on thoze ncumbeats w
determine whether the exempt status of the job way
aot appropriste for a particudar subset within the job
title.

Whils t v not neesssary to study 180% of the iob
mcumbents, # i5 Importast fo study enough
incumbents o ensure incenbents comply 106% with
the classification roquirements. The more unceriainty
thare i in teres of whether incumbents perform the
iob in ap exempt {(nonexempt) manner, the greater the
manber of incianbends that newd w0 be Insduded in the
study.

Fraguency of Data Collection

Another considermtion is how fequently s audit
should be conducted. There may be several “iripgers”
for an audit:

1. When a job changes siprifizantly, creating
soae anbiguity with respect to classification,

2. When the FLSA
signifrearndily.

repuiations  chanpe

3. When b incumbents change significantly as
a function of high lumover or
mergersfacquisitions,

4. Every fow years {e.g,, 3-5 years) as the job
evolvis over time.

5. When coneems are raised aboul a job’s
exerplion status.

6. When legal action is taken (e.g., overime
clpims are filed).

Accumulation and Maintenanee of Data

The final econsideration is how data oupht o be
accumulated and trackaed over time. What s the value
of the data to the erganization once exemplion status is
determined? For puposes of defending 2
misciassification lewsuit, would it be best to have
higtorical dats in order to demonsirate that actions
wars taken 1o impirove the exenspt staius of a job? Is it
bet i show cvidense thal a review of the exempl
slatus was contemplated on a regalar basis? Answers
fo these and related guestions would help o determine
the best cowsc o fske with respeel o the
extensivencss of the databage.

Cantinting Problams with Exemption Criteria

Comparies ioloresied i pussuing an audit of
slassifieation decisions still face the problems of
interpreting the cxomption criteriz and investigating
how work & performed by job incumbents in order
make correet detorminatinns of exemption stajus. The
revised guidelines did provide more clarification of
excmption oriferizs  for exetutive, administrative,
professional, compuler and oulside sales cmplovees
{zec “FuirPay Fact Sheats by Exemption under the Fair
{.abor Standards Act” on the Wage and Hour Division
website, wwwowaeehourdoieovy  Howevez, the
zxemplica griterie wnder the “job dutees test” il
contaln ambigucusty defined forms wiich requirte
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1 bs colleetsd to make an exemption determination.
Ve advise readers to review the regulations in their
sntirefy whep an sudit is endertaken’

significant interpratation and moreover, lpave open the
gquestion of whng evidence woold be sulfioent o claim
3 job is exempt withow! threat of Hilpation,

Fotr diety terms awed thelr definiiions
Below we list the fob daty tomms and defiaitions :
provided uader the revised regulntions. These torms
arg coflected below fo provide readers a quick

3% LFR, Pat 341, "Deflning and Delimiting the
Pxempitans Ty Expeutive, Admindsirstive, Professianal,
Dutside Salzs and Conipuinr Employass; Final Rule; Subpen

referense for detarmining what job infbrmation needs

WY Fedpral Hegiuer, April 23, 2004,

Term

Befinition

Examples

Primary Duty

The principsl, main, major, or most imporiani
duty that the employee performs.

The relative importancs of exempt duties as
sompared with other types of duties; The
dmount of Hme spent pecforming exempi
waork; The emplayee's relalive freedom
from direct supervisiom; The relationship
between the employee’s salary and the
wages paid 0 other employess for the kind
of nonexempt work performed by the
employes,

Customarily and

A frequency that is greater than oceasional but

Work that s normally and recumently

Reguiarly which may be less than constant, performed every workweek (not isolated or
one-time tasks),
Exempt and All work deseribed in various sections of the | (None provided)
Nonexempt Work | regnlations® and the activities direstly and
closely related fo such work,
Directiy and Tasks that are related 10 exempt duties and that | Recordkeeping; Monitoring and adjusting
Clozely Related contributs to or facilitate performance of exempt | machinery; Toking notes; Using the

work., Includes physical tasks and menial {asks
that arise out of exempt duties and the routine
work withewt whick the exempt employes’s
exempt work woanot be performed properly.

compiler o create  documents or
presetitatfons; Opening the mail for the
purpose of reading it and making desisions
and using 2 photocopier or fax machine,
Keeping tims, production or sales records
related {0 mmanaging e deparsment and
sapereising  employees;  Distributing
materizls, mechandise or supplies (o
malptain control of the flow of and
expenditures for sugh Hems; Comducting
spot checks and examines the work of
subordinates; Seffing up 2 machine when
such work is not part of the production
operation; Walking the sales floor w0
ghserve the work of sales personnel pader
one’s  supervision; Taking notes afler
reviswing mnformation and typing a repord
when this work is necessary for amalyzing
data and making recommendations; Making
and administering palicies of the emplayer;
Conlracting, negotiating, and making
rearrangerents with comtragtors when this
work ix accessary for planning 2 company’s
transportation; Cleaning equipment when a

S Seciiors: S41.160; 541 101; $41.200; 541.300; $41.301; S41.302; 541.303; S41.304; S41.400; S41.500.
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chemist is in the middle of an origing
experiment; Driving 8 school van or
monHoring student behavior when & teacher
takes students on & Held g,

Useof Manuals

The uwe of munsals, guidelines or other
gstablished procedures containing or refating fo
Righly technical, sclentific, kegal, finanelal or
other similerly complex matiers that can In
understeod or inicrpreted poly by those with
advanced or specialized knowledge or skills and
that are used tp provide guidance in addressing
difficult or novel circumstances

{Not applicable when using manuals ©
apply  wellestablished  wchniques  or
procedures within chsely prescrbed limits
{0 deferming sorrect rogponse.)

Emergenchns

Perfoaming work of 4 nomnally ncanexempt
nature that is done in an efort fo prevent the
following results: threatening the safly of
arplovess, a cessation of operations or serious
damage to the employer’s  property.
Emergencies are evenls that are beyond conirsl
or for whith the employcr cannol anticipate or
reasopably provide in the nomal course of
business.

Pitzhing in afler an explosion and digging
out workers who are frapped in the rubble;
Assisting  nonexenspt  emplovees during
periods of heavy workload or o handie
rushes; Replacing nonexempt workers on
the first day or purtial day they become
sick: Repairing and ¢leaning equipment if
the breakdown of or damage 10 the
equipment was caused by aceident or
carelessness,

Oeeasional Tasks

Qeeasional, infrequently recurring tasks that are
a mesns for an cxcmpt employee to properly
garry gut exempl fanstions and responsibilities
and  cannot  be practicably performed by
nonexempt employsss,

Mot performing  the sarme  work  as
parformed by person’s  subordinates;
Delegating  the work o nonexempt

employee is mot prastisal; performing the
task frequontiy.}) Indastry praetice for the
employee o performs the task,

1t should be ohvivus afier 3 surstry review of the table
above that wuch & st JeR 1o interpretation. For some
wrmg the new regaistions provide sew examples of
aptivities but fail o defing woms clearly and for others,
termg are defined but the now rogulations it (o give
clewr exunples.  To address thie nced for gresfer
clarity and to facHitne romptiance with overtime laws,
we  provide guidance obn the job  information
eompanics need 1o ooflest w make dedrer distinctions
belween exemapt and nonexempt jobs, and how to breat
data sollesied rthrough an sedii to inerease the
tikeithood of a favorable result should liGigation ensue.

Wehett job Informatian to fook for

The most eritical part of the andit is knowing what job
information 10 examine and how the aetual
performance of job duties meet/do not meet exemption
criteria.  To assist with this aspest, we provide

guidance on what lob duty informatinn would be most
periinent to examine R cach exemplion.  The
following isble was sresied by entifving appropriate
inguiries implisd by the job daly deseriptions
asspeiated with cach exeapiion. We include ones thal
might add olarily to the determingtion of whether 4 job
aeets or doss not mest exempion oriteria, A handy
resource for oblaining descriptions of work which may
sssisl in the design of an appropriste inguiry into
actual  work  performed &8 the  O*NET
(o onetcemer.ors f government-spansared
dalabase of worker attvibutes and job churasteristies,
and an extensive library of job deseriptions eovering
work in both the public and private seetor.

8 Department of Labor on-line job information center,
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EXEMPTION EXAMPLE INGUIRIES

Bxrecutive v Condrole own work schedule? Changes schedule st hisfher diseretion?

s Conirols others” work schedules {e.g., who works when and wherey?
«  Dirests ofhers’ work activities? Changes who works where and wheo?

s Makes or effsctively recommends personnel decizions: hires, fires, promotes, pays,
rangfory?

»  Makes business-retated deeisions thal nanexempt etnployees can’t make?

s Supervises others while performing nonexempt work?

Admsinisirative s Work provides support to functional areas of the business?

»  Makes decisions after weighing and ovalunting possible courses of condost whick
materially impact management of business operations?

= Advises or consuls o employer’s elients or sustomers?

s Works reletively astonomously (withont imesediale direstion or supervision) and Free to
make independent ehaices?

»  Makes docisionz that affect managomest policy, operating praciices or business
operalions?

*  Makes decisions that have a significant financial impact?
»  Performs secretarial, clerical work of other routine and repetitive work?

*  Can a person without specialized knowledge or skills understand and nterpeet the
manuals, guidelines, or other established proccdures used in the exceution of 'the jub?

Professional »  Can aperson with general manual ability and tralning geoerate the same work product?
s Can g perstn with intelligence, diligence and accurucy gonerate the same work produst?

»  Con nor-degreed employees produce the same wark product from ahalyzing, interpecting
or making deductions from the sameg set of facts or circumstances as degrasd gmployess?

o Conmanuals or reference materisl be interpreted by anyone who does not have advaniced
knowledge or specialized knowledge and skills?

s Knowledge applied in the job acquired throngh apprenticeship or exicnsive job iraining?

»  Creative work the result of routine or public mforoiation collected and arganized info a
work product?

+  Iswork product 2 unique Interpretation or analysis?

+ Is work product subject to substantial coniso! by others?

Compater s Is use of computors or computer programs incidental or primarily filitative of the work
product?

«  Wark product the maiatenance or repair of computers or computer software?
e Work product the manufacture of computer hardware or related equipment?

= Iz work product unigue or the rosult of the epplication of complex avalysiz or
irecstigation?

= Is thework product subjest o substamtisl congrel by others?
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make independent choices?

*  Works relatively sutnnomously (without immediate direction or supervision} sod frae 1o

Guidelines for Assessing Risk

Assessiog risk in the exemplnonexempt context s
both difficolt and an individus! matier. It s difficnlt
because the defcomimtion of whether a particular job
is exempt 07 nonexempt involves 4 subjeolive analysis
guided by relatively imprecise legal standards while
the actual duties and job ineumbents may change over
time, It is individual because different companies and
imanagers are willing 1o iolerate difforent lovels of risk.

Thal being said, #t scems that a helpful way lo think
ghorl this 15s0e Sysiematioally ie in the context of the
thioe categories discussed above: plewrly sonexempt,
slearly exempt, and “gray wea” Obviously there is s
risk i everyone is in the clearly nonexempt category
and 15 pald overtime, but that is both wwealiste and
urrwarraried. Jobs nged 19 be segrspated in the clearly
axempi end clearly nonexempt calegories with the
assuranes that they truly belong i those sawgories,
Bui the poin! is that to the extent that thase categories
are maximized {even if it means some job
restrueturing) and the “gray ares” cotegory minimized,
risk has been minimized.

Qnee the “gray area” category has been minintzed o
the extent pussible, the level of rigk in that category
should be svaluated, Are thor pogitions that invelve e
large number of incumbents doing similar jobs where
individual performance may evolve over oz reseliing
1 some people finctioning in an exemypt fashion while
others are finclioning in a nonexempt faghion? I so,
the risk of being chailenged is grester both becausc the
group is alfracrive as & polendial class aclion and it (s
probable ibat at sonie point there will be one or more
unhappy smployees. Are there effective controls in
place to ensure that all incumibents in these jobs
continug to finction in an exempl way? Continued
snpervisarial attention o ensuring that jobs do not
gvolve over time will avoid this problem.  Are the
employecs well paid or aro their selariss close o the
threshold for exempr status?  The doser 1o the
threshold the more likely the smplovecs are 1o feel
unfairly trealed if they are working hourss well i
excesy of 48, Are the employess repularly working
more than 50 howrs per week? Most ¢haims involve
emiplovees sileging they are working 30 or more hours
per week, week in and week gul. Are the cmployees
doitg significant amouuts of production or service
work? If so, there is a chance the jobs are nonexempt
andfor that employees will feel that they are nol truly
managers or exempt employees,

Obvipusly, these factors all B together in grester or
tesser deprees and employsrs need to monlior alf of

them in arder o eosure that they have mindmized the
risk 1o 1he extent possible,

Reraining Audt Dot

Many employers are wary of compiling this kind of
daia or perferming an audit because of the obwviows
concern Lhat data would then exist documenting that
the company has andior knows about a potential
classification problem. To minimize this congem,
conployers often perform these audits under the
auspices of inside or cutside counsel 0 ensure that
whatever dat is sollected is arguably protested by the
attorney-cliemt privilege andior the attomey work
produet doctrine.  However, great care musgt be taken
in handling the data, in order {o avoid waiving the
privilege, While there have been efforts o ¢reate an
“apdit® privilege that would protect this dma
regardiess of alfomey involvement, 0 date thes
efforts  have ool been successfl In Hmited
eircignstances, Bmployers who are egneerned about
these issucs should consult with tegal counsel before
beginning to collect this type of audit data,

Whai Ya Do With The Data

What do you do with the data following an audi? 1If
the dala suggest that & job meets the exsmption
eriteria, the exempt classification oan be dewrmined,
H othe datr sugges! that the job does nol meet
exemptinn  eriteria, the classification should be
converted o soncxempl. I the dats suggest that 5 job
is barely cxempt or that 2 number of incumbeornds ars
not performing the job in an exempt mannes, theo
sevaral options seuid be pursued 0 increase the
exemp nature of the job:

s Redesion the job.  Take some of the
nonexempt tasks out of the job and
incorpotate them into a nonexempt job,

« Train/coach incumbents fo emphasize Ot
fasks. Bwssure incumbents understand ihe
wmporiance of devoting fime and sitention 1
ali of their exempt work and leprove skills in
delegation, dicecting others, scheduling, and
sther management areas,

»  Revise perfommance
Emphasize the importance of the excmps
work and ensure incumbents are evaluated on
their effectiveness in performing management
duties,

*  Reviee selection eritena for the job. Ensige

new hires itifo the job have the menagoment
skills necessary to perform the job in an
EXEHT MAnner.
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+«  Trainfepach  ineumbents’  sepervisors,
Incumbents® supervisers should know how to
coack and guide incumbents o perdorm
cxempt duties as intended.  Supervisors
should alse be awars of how they influence
incumbents’ job performance and b pay
special sltention lo the emphasis they give 1o
specific aspeets of ncorabents’ jobs.

Hma

It is clear that while the new regulations updated and
clarified some aspects of the overime laws, substantial
room for interpretation remains.  Examples are not
sufficient to clearly derive the rules by which job
duties will meet/not mast the ovonplion criteria, and
rules alone do ot sover (e myrisd of ways work is
pecformed in U3, businusses. Therefoee, Bt may be
usefil to oroate addisinnal fools for making these
determinations. One such tool is the antjeclation of 4
strategy  for conducting an  effective audil  and
accumulating evidence which supports exampt
¢lagsificaiions. Another tool miight be a guideline for
determining what kinds of job information would be
most pertinent for cach exemplion.  Stili another ool
might be a guideline for assessing the risk of ltigation
folfowing the designation of exempt clessifications
suppared by the evidense collerted, In this article, we
have, hopefully, provided preliniinacy goidance for the
development of such tools.
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