
How to Conduct a Wage and Hour Audit for 
Exemptions to Overtime Laws + 

By Cristina G. Banks and Lloyd W. Aubry, Jr. 

Introduction 

Companies continue to face costly lawsuits from 
employees challenging their milure to receive 
overtime p3Y ""sed Oil the $O'C311ed "while-collar" 
exemptions to overtime under the Fair Labor 
St<mdarrls Act ("FLSA") and under pataHellegislalion 
at the stale level, in particular the Wage Orders in 
Californi3 where (he requirements es.ceed those under 
the FLSA. Elaine Chao, the V.S. Seeretary of Labor 
responsible for issuing regulations and g.uidelines: 10 
ensure compliance with the FLSA, reports that in 2004 
the Wage <l.fld H011r Division eollected over $196 
million in back wages, including overtime pay, for 
workers ineorrectly classifled. ' Class action overtime 
13WsuilS are very CDs!!y; Co,~IS include att<lmey and 
expert fees, and expenses related tu admluistrative 
time ,md lost productivity of company per:lonnel in 
addition to overtime wages paid to prevailing: 
plaintiffs. 

The revised "exemption" regUlations issued by the 
U.S. Department of Labor effective on August 23, 
2004 (ealled by the U.S. Department of Labor the 
"FairPay Regvlations") are intended to reduce the 
nUnlb['lr of misc1assifications in tb['l future and 
significantly raise the salary level required to qualify 
fOT ['lxempt status. Compani['lS should now seriously 
consider examining jobs they have classified as 
exempt against theS['l new regul3dons and limit 
polentialliability by detcnnining which jobs sbuuld be 
reclassified as nonex:empL 

The FllirPllY Regulntion$ 

The FLSA exemptions generally break down into 
three tests: (I) Ihe salary level lest; (2) the salary basis 

+ 'ntis article firs! appeared in the Mm:hlAprll2005 issue 
of the HR Adviwr Journal and IS reprinted with !he kind 
pern1Jsswn oflh;: HR Advisor loumal. 

U,S. Deprutment ofu.!>or FY 200fi Budget OveN!eW 
{ \\."V\y.dolgqv/WBMdge!200lill,lveryjew}. 

lesl; and (L) thejoh dulies lesl? To meet the salary 
level h.'iSl, exetutive, adminisb'lltive and professional 
employees must eam a minimum of $455 per week 
and computer employees muSt earn $455 pel week or 
at least $2T63 per hour if paid hourly. To meet Ihe 
s31ary basis le.st, employees must be paid a 
predelermined amount every week in which the 
employee performs any work, and this amount Cannot 
be subject to reduetion because of variations in the 
quality or quaniity of work performed. Employees 
paid by the hour are not considered exempt (except for 
computer employees). And fmally, to meet the job 
duties lest, employees must perfonn certain dulies or 
perform tbem in partieular ways in order to meet 
exemptiun requirements (see section below for detail). 
Although Ihe criteria are s!raightforward for the salary 
level and salary basis tests, the criteria for the job 
dUlies test still require considerable interpretation and 
infcrence. 

What You Need to Condud an Effective Audit 

Understanding tbe Law 
There nre severnl parts to an effective audit The most 
Important is a thorough undmtanding of the federal 
and state laws regarding overtime eKemptions. Tb['l 
FLSA sets the minimum standard for compliance with 
-overtime Jaws, and state laws may be more restrietive. 
For example. exemptions may differ under federal and 
slate laws, When a conflict or difference arises 
between state and federal law, the employer must 
comply wifh whichever laws establish the higher 
standard. 

The following is a table summarizing the job duties 
exemption criteria for executive, administrative, 
professmnal, and computer employees, as expressed in 
the FairPay Regulations and elaborated in the online 
training provided by the Wage and Hour Division 
(www,wagclwur.dol.gQy). 

1 FairPuy F;lC1 Sheet by E;vempliou Under the Fuil' Labor 
Smndards Act (FLSA), Fad Sheet #17 A ~ Overview. 



EXEMPTION 

Exe>;utive 

Administrative 

CRITERIA 

• Primary dmy is 
management of the 
enterprise or of a 
department or subdivision 

.. Customarily and 
regularly directs the work of 
two or more employees 

.. Has authority to hIre or 
fire other employees or 
giYCs recommendations that 
are given particular weight 

TVPES QF TASKS & WQRKCQNTEXT 

• 

• 

• 

Directs !)thers: delegates taSks; makes work assignments; 
creates work schedules; adjusts number and local ion of 
staff;. directs break and meal schedules, 

Manages staff: recruits and evaluates job candidar:es; 
evaLuates performance of others~ resolves perfonnance 
problems; eonduels performance reviews; provIdes 
training and cooehing; disciplines and tenninales. staff~ 
makes promotion and c(mlpensaticm deciSions, 

Manages store/department operations: evaluates 
slore/department performance; m0l11tors and mainfains. 
security of cash; implements policies; develops pJans for 
improving operations/profitability; controls discretionary 
costs; controls inventory, 

• Manages customer service: resolves complex customer 
problcms; monilors delivery of customer scrvice; 
approves special transactions; provides special discounts 
to customers. 

.. Primary duty is the • Pcrfonns work directly related to assisting with the 
running or servicing of the busil1ess, as distinguished 
from working on a production line or selling a product in 
a retail or service establishment. 

perfonnance of ofl1ce or 
non-manual work directly 
related to the management 
or general business • operations of the employer Perfonns wotk in a fUl1ctiol1al atea of the business such 

as tax, finance, accounting, budge1ing, auditing, 
insurance, quality control, purchasing, procurement, 
advertising, marketing, research, safety and health, 
personnel management, human resources, employee 
benefits, labor relations, public relations, government 
relations. computer network, intemet and database 
administration, legal and regulatory con;pliaJ1cc. 

or customers 

• Primary duty includes 
ibe exercise of dlscre!ion 
and independentjudgmoot 

• Work directly related 10 assisting with the running or 
servicing of tbe business of the employer's clients or 
customers such as lax eKperts and financial consultants. 

• Compares and evaluates possible courses of conduct and 
acting on or making decisiOnS based (m evaluatiOnS, 

.. FonnuJatcs, affects, interprets, or implements 
management policies Or OpCfll.tiJ1g praetices. 

• Carries cut major assigrunents in conducting the 
operations ofthe business. 

• RepreseJ1ts the business: COmmits the employer in matters 
that have significant financial impact; waives or deviates 
from established policies and proeOOutCS without prior 
approval; negntiates or hinds the company on significant 
matters; investigates and resolves matters of sigJ'lificanee 
on behalf cr managcmcot; rcprcsenlS the company in 
handliog complaints, arbitr.lting disputes Or resolving 
grlevaoces. 
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=~ ... - ... ====~, 
• Provides consultar:lon nr expert advice to management. 

• Pm1icipales in planning long- or short-ferm business 
objectives. 

f-=,,--:;::=;----t- .......... ~ .. . 
Professional • Primary duty is the • 

performance of work 
requiring knowledge <If an 

• advanced type in a field <If 
scienee or learning 
customarily acquired by a 
prolonged course <If 
specialized intellectual 
instruction; or requiring 
invention, imagination,. 
originality or talcot in a 
recognized field of artislic 
or crcalive endeavor. 

Computer Employee • Compnter employCt;s 
whoSe primary duty consists 
of the application of systems 
analysis techniques and 
procedures; the design, 
development, 

• 

• 

• 

• 

documentation, analysis, 
creation, testing or 
modification of computer: • 

: systems or programs; the: 
i design, docnmentation, i 
i It:sting, creation or i 

~
odificatiOO of computer' 

programs related to machine 
uperating systems; or a 
combination of the aOOvc. 

................. .. ........ ~ .......... -~ 

Jobs to study 
Another part of an effeclive audit is determining whieh 
jobs would be most cri!ical 10 srudy. Because it is 
generally impractical (0 examine every job or position 
in an organization, segft:ga(ing jobs into these Ibree 
categories is useful: (l)jobs tbat fall without question 
in the e.wmpt category; (2) jobs that fall without 
question in (he nonexempt categQry; and (3) jobs that 
fall WIthin a gray area where close examination is 
needed to determine the proper classification. 
Guidelines fur segregating jobs into these thrw 
categories are outlined below. 

Jom Clearly Nonexempt 

• Employees who art: paid hourly (except 
computer employet:$ paid mme than $21.63 
per hour) 

Uses the advanced knowledge l(l analyze, interpret or 
make deducdons from varying factS or circumstances. 

Perfonns work in traditional professions including law; 
medicine; theol(lgy; accounting; actuarial computation; 
engineering; arohitecture; teaching; variQUS types of 
physical, chemica1 and biological sciences; pharmacy and 
similar occupations that have a recognized pmfessional 
status. 

Invents, imagines, ot ereates work product given minimal 
lMiroction or direetion; applies imagination, origlnaliiy 
and talent to gencrate work product that cannot be created 
by intelligence, diligencc, and accurocy a[one. 

Teaches. tutors, instructs or lectures students in an 
educational eSlablisbmenl. 

Engages lnlhc: practice of law or medicine. 

Applies systems analysis techniques and proced(lres, 
including consulting wl[h users, to detennine hardware, 
software or system f(lnctionai specifications. 

Designs, develops, document!:, analyzes, creates, tests, or 
modifies computer systems or programs, including 
prototypes, based on and related 10 llser or system design 
specifications, 

Designs, doeumenlS, tests, creates, or modifles computer 
programs related to machine operating systems. 

• Employees who eam less than $455 per 
month or $23,600 per year 

• Employees who perfonn blue-rollar work 

Jobs Clear(tI B.-emp' 

• Licenscd professionals 

• Non-blue collar employees earnmg over 
$100,000 pt:r year 

• Employees pcrfonning exempt work more 
than SO%ofthe time 

• High-paid managers who supemsc a large 
number of pcople 

• High paid administrators who run the 
adminlstralive functions oflhe business 
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Jobs Nor Clearly ExempJ 01' Nonexempt 

Executive Exemption: 

• Managers who have a small slaff 

• Managcrs who perform hands-on work at 
least part of Ihe workweek 

• ManagC'rs who make personnel deci$ions but 
are required to oblain approvaL at higher 
levels 

• Managers who are involved in sales and 
customer service al leas1 pan of the 
workweek 

• Managers who communicate and implement 
corporate policies with some interpretation 
and discretion 

• Managers who fotlow detailed corporate 
programs designed fur running profitable and 
efficient operations 

Adminlslrafille Exemption: 

• Employees who perfonn a combination of 
administrative and clerical duties 

• Employees who d1) not exercise a great deal 
of discretion and independent judgment 

• Employees who don't perform very high 
level duties and some production work 

• Employees who vlork in functional areas of 
the business but no\ on matters which are 
highly signifieant or consequential 

• Employees who work closely with their 
supervisors in performing the work-neither 
directed by supervisors nor working 
independently 

Professional Exl!mpliQn,' 

• Unlicensed professionals 

• Highly skilled \\i)rkers who apply specialized 
knowledge acquired from substantial work 
experience 

/I Employees perfonning work ,vhleh docs not 
require a high amount of advanced 
knowledge or knowledge requtroo is. not 
highly advanced 

• Non-degreed employees who have and apply 
advanced knowledge similar to degreed 
employees 

• Employees who peribnn work which requires. 
innovation, imagination, originality, or talent 
to an unknown degree 

• Employees who perfonn creative work which 
is not considered to be in a recognized field 
nf anistlc or creative endeavor 

• Employees responsible for developing 
products but not entirely new product 

Computer Employee Exemption: 

• Employees do not perfbrm a lot of work 
applying syslems analysis lechniques and 
procedures 

• Employees do not perfonn a lot of work 
designing, developing, ooeumentiflg, 
analyzing, creating, testing, or modifying 
computer systems or programs 

/I Employees petfonn some work involving the 
manufacture ur repair of computer hardware 
or related equipmcnl 

• Employccs use compufer software some of 
the time or rely on Ihe lise of computers some 
of the time Ie perfonn their work 

Strategies for colledingjob duty inFormation 
After jobs have been identified thai fall in the "gray 
zone," (he neld. step is to develop a slrn1egy for 
collecting job duty informatiun in order 10 detennine 
lhe appropriale classification. The regulations clearly 
state that class:ificalions cannot be dctennined by job 
title.) The eorrect classification is best detcrmined 
when a job is described at the task level through a job 
analysis. Tasks may be described at varying levels of 
specificIty. A job analysis is a method for identHying 
the sets of tasks and aetivities actually performed by 
job incumbents. The result of the job analysis is a task 
list that captures the range of work perfonned by job 
incumbents. Once this infonnation is known, then 
several oplions are available for eoJJecting job 
infonnation relevant 10 the detennination of exemption 
status. 

Data Collection Methods 
Job QUf!SlioJJllfJint 
A questionnaire consisting of the list of tasks 
identified can be administered to job incumbents to 
determine what tasks each incumbent performs and 
how mueh time is spent on exempt vs. Mnexempt 
tasks. Tasks will need to be categorized. as eitber 
exempt or nonexempt prio-r to Inc questionnaire 
administration, and a response fOITllat needs to be 
designed to enable incumbents (0 provide reliable and 
accurate reports of lime spent on exempt and 
nonexempt WOrk. 

failPay RegulatiDns, 29 C.ER. Ktlion 541,2, 



Job OhseIWliolls 
Job inctlmbents can be observed to determine the tasks 
perfonned Ill1d ihe amount of lime spent on tasks, 
Observers should be trained in observation methods in 
order (0 be as unobtrusive as possible. If so, 
incumbents will be least likely to change thcir work 
behavior because they ate being watched. This 
method allows time 10 be accumulated across exempt 
and nonexempt work, As with the questionnaire 
de..'<Cribed above, types of tasks would need to be 
categorized as either exempt or nonexempt prior 10 the 
anal)'Sis ottbe observationa! data. 

Job lilterviews 
An independent party (e,g., outside consull3nt, 
attorney, HR representative) cOllld interview job 
incumbents to collect detailed infurmation about the 
specil'le lasks and activities perfunned. aod the manner 
in whicb they are performed (e.g., withlwillwlll 
supervts:lon, frequency. and variOil$ contexlual 
fadars). Specific information can be sought whieb is 
directly relevant 10 the exempt criteria, and the job can 
be explored in depth through extensive probing and 
testing of conceptualizations of the job gleanc4 from 
various sources. 

Diary-keeping 
Job incumbenl$ can keep a log of tbeir tasks and 
activities across a shift or shifts and then track "start" 
and "stop" times, This meth(ld allow$ incumbents to 
track their own job benaviQr and be able to describe 
the work as tbey see it and in their own words, Diary~ 

keeping is not a natutal part of the job, but witll 
minimal training job incumbents can become skilled 
trackers. Time associated wim each task can be 
accumulated aeross excmpt and nonexempt work, 

Who Collects the Data 
Another set of considerations involves. who collect. .. 
the information. Ideally, data coUec!ion sbould be 
done by poople who nre knowledgcable about the job 
~ eiiher because they perform/have perfonm:d !fie 
job, or have acquired detailed knowledge of the job 
from a variety of sources. including rcviews of 
company materials. related to the job duties and/or 
througb observations of" job incumbents, This 
familiarity with the job allows the data collector fO 
understand tlu: infonnation he/she is collecting, thus 
minimizing errol'S arising from misinterpretations of 
incumbents' descriptions Qf ttI;;i! 1A'Ork, 
misunderstAndings of tenninology llsed by 
incumbents, and misperccptions of the context in 
which incumbents w<Jrk, among others. There are 
several choices ofdala oollecklrs: 

Joh Im:mnbeni 
People who perform the job can generate job 
infonnlllinn through self-reports. These reports arc 
quite tnrormalive as incumbents are the mest 

knowledgeable because they cllrrently perform the job. 
Howevat. their reports also can be self~serving under 
cecta!n eircumstances such as if an incumbent were 
motivated to produce a cerlain result. With proper 
instructions and given asSllrances thai tbe data will be 
treated confidentially, inellmbent, do generate very 
accuratc and valuable data. 

Job Incumbent's Supervisor or Manager 
Supervisors and managers are also knowledgeable if 
Ibey in fact monitor incumbents' job perf(mnance. It 
Is likely that they perfonned the jQb as well before 
they were promoltxl 10 a supervisory position, Like 
incumbents, their reports also can be self-serving 
under certain circumstances. Again, wilh proper 
instruetions and given assurances that the data will not 
reflect on their own perfonnanee or affect them in any 
way, supervisors and managers can generate aceurate 
and valuable data, 

An HR Represf!l1tatil'e 
Members of HR properly trained in job analysis 
rnelltods and who are well infunned of Ihe FairPay 
Regulations and exemption criteria could also be 
effective data colleelors, The HR representative 
should become familiar with the details of the job 
prior to data collection in order to be most prepared to 
collect appropriate data. Being an independent party, 
an HR representative should not be motivated t(I 

distort repurts with respect to w!w.t tasks and activities 
are performed in the job. However, being an "insider" 
and potentially interested in maintaining the current 
exemption classifications, HR representatives may 
pursue or be given information that is self-serving. 
With proper training and a commitment to accuracy 
regardless of the outcomes of !he study, HR 
representatives ean collect accurate and valuabJe data. 

An OtltslifiZINeutrai PaTty 
The only data collc£!or that is theoretically "tree" from 
competing agendas is an outside or neutral party (e.g., 
trained job analYSIS). The outside party needs 10 
become familiar with the details of the job from a 
variety of sources including reviews of company 
documents related to job duties and througb 
observations of job incllmbents. In addition, the 
outside party should be knowledgeable about job 
analysis lechniques and Ilnderstand thejoh information 
that needs to be .collected IQ properly classij)l jobs 
aceor<ling ((I e,'(cmption criteria. 

Mow Many Incumbents To Study 
Another considerntion is how many jQb incumbents 
should be examined in each job under study. Two 
issues have to be examined at tbe same tims: (1) what 
is Ihe appropriate classification for the joh, and (2) 
bow many incumbents are perfonning that job in an 
exempt (nonexempt) manner? Although l! is the joh 
lhat is given thc classification, Inc number of 



incumbents who perform the job in that manner is also 
important As the number oflncumbcn!s who perfonn 
the job in an exempt (nanexcmpt) manner shrinks. the 
classification for Ihe job becomes questionable. This 
sets up an interesting problem in terms of who and 
how many incumbents should be part of a job study. 
Generaj[y, the l;trger the sample of incumbents 
studied, the clearer the picture of whether (he job is 
exempt or nonexempt. Similarly. Ihe more 
information collected first hand (vs. second hand) 
regarding the actual lasks performed in the job, the 
more conclusive tile infonmnion obmined and the 
smaller the sample needed to make a determination, 
Thus, (here are trade-offs here thai must be considered 
and weighed carefully as one des1gns this aspect of the 
;tudit Aliemalives are discussed below. 

Tlte Populalimt 0/ Job InC:llInlJ/!mts 
Ideally, collceting infotmation tTom evel)' incumbenl 
will provide the clearest picture of the rang.e of tasks 
actually performed on Ihe job, and this information 
provides the most eomplete pieture for making the 
determination, Studying all incumbcnls can be costly 
and time-consuming, yet worth it because then the 
company knows who is performing thc job in an 
exempl (nonexempl} manner, If so, the company 
might use this information to address those 
ineumbents who do not eomply with the requirements 
for the exemption. More will be said about 
interventions following i;Ul audit liller. 

A Random Sample 0/ !he Job 111c:umbellt Poplilalioll 
A true "random" sample ean be suffieient for 
determining the exemption status of a job because if 
"represents" the rest of the population of ineumbents. 
A Tilndom sample will mirror the eharae!~ristics of the 
population. and the results of an audit based on this 
sample ean be generali7..ed to the rest of the popUlation, 
Therefore. tJte proportion of incumbents who perform 
the job in an exempt (nonexempt) manner would be 
indteative of the number of incumbents in the 
population who petlonn the job in Utis manner. A 
random sample is a cost-effective way 1;) test the 
exempt status of a job as long as the sample is large 
enough and similar enough to the population to be 
truly representative. 

A Targeted Sampling oJ (lte Job IncumbelU 
Pl'Jpulolicn 
An alternative to a random sample is a targeled 
sample, one that is selectoo from a subset of the 
population for whieh the company wanlS a closer look, 
such as incumbents in small retail storti, those who 
arc involved in euslomer service and sales. or Ihose 
who engage in haruls-on or production work, It wou!d 
be cost effective to focus on these incumbents to 
derermine whether the exempt status of the job was 
not appropriate for a particular subset within the: job 
title. 

While it is not neeessary to study 100% of the job 
incumbents. it is important In siudy enough 
incumbents !o ensure incumbents comply looe.k with 
Ihe classificatiOn requirements. The more uncertainty 
Iher<:: is in tetmS of whe1her incumbents perform the 
job tn an exempt (nonexempt) manner, the greater the 
number of ineumbenlS that need to be included in the 
study. 

Frequency of Data Collection 
Another consideration is how frequemly an audit 
should be conducted. There may be scycral "[riggers" 
for an audit: 

L When a job changes significantly, creating 
some ambiguity with respect to elassificmion. 

2. Whcn the FLSA regulalions change 
sisnifie3ntly. 

3, When job incumbents change significantly as 
a function of high lurnoVer or 
mergers/acquisitions. 

4. Every few years (e,g" 3-5 years) as the job 
evolves over lime. 

5. When eoneenlS are raised about a job's 
exemption slatus. 

6. When legal action is taken (e.g., overtime 
claimS are filed). 

A~cumolation and Maintenanec of Data 
The tina! eonsideration is how data ought to be 
accumulated and traeked over time. What is the value 
of the data to the organization onee exemption status is 
determined? For purposes of defending a 
mlsclasslfication lawsuit, would it be best to have 
historical data in order to demonstrate that actions 
were taken 10 improve the exempt status of ajob? Is it 
best 10 show evidenec that a review of (he exempt 
smttls was contemplated on a regular basis? Answers 
to these and related .questions would help to determine 
the best course 10 take with respect to the 
extensiVeness of the database. 

COlltilming PrtJbhmu witlt Exemption Criteriil 
Companies interested in pursuing an audit of 
ciassif.eation decisions still face the problems of 
intexpreting the exemption criteria and investigating 
how WOrk is pctfotmcd by job incumbents in order to 
make eorrect dctenninatinns or exemption slatus. The 
revised guidelines did provide more clarification of 
exemption criteria for exeCutive, administrative, 
professional, eemputer and outside sales employees 
(sec "FairPay Fact Sheets by Exemption under the Fair 
Labor Standards Act" on the Wage and Hour Division 
websIte,. www.v. .. gebour.doLgov). However, Ute 
exemption criteria undcr !he "job duties test'" slill 
COntain ambiguously defined terms which require 



:.ignificant Interpretation and moreover, Jeave open Ihe 
question of what evidence would be sufficient 10 claim 
ajob is exempt without threatofUtlgation. 

Job duty ierms and their de/inilirms 
Below we lIst the job duty terms and definitions 
provided under the revised regulations. These limns 
are eoflected below to provide readers a quick 
rererenee for determining what job information needs 

Term 

\0 be collected to make an exemption determination. 
We advise readen;: to review the regulatiolls In their 
entirely when an audit is undertaken." 

; 29 C.F.R. Part 541, "Defining Mo De-limiting the 
ExcmplrollS for E:«:cutivc, Adminislroliw, Pmli!ssiona4 
Out;wll Sales Md Complder Employees; I-~U!al Rule; Subpart 
H:' Federal Register, April 23, 2004. 

I Definiti~.~m Examples 

'npOdCn: .. Cry:::-iD'uC,Cy,--4-1'·'h,::-:p=n"· ncipsl, main, major, or most important The relative importance of exempt dUlies as 

Customarily and 
Regularly 

Exempt .and 
Nonexempt Work 

duty that the employee perfonns. 

A frequency thai is greater than oceasional but 
which may be less than constanl. 

All work described in various sections of the 
regutattons~ and the activities directly and 

compared with other types of duties; The 
amount of time spent performing exempt 
work; The employee's rdative freedom 
fr'Om dlrec[ s.upervision; The relationship 
between the employee's salary and the 
wages paid 10 other employees for the kind 
of nonexempl work performed by the 
employee. 

Work that is normally and recurrently 
performed every workweek (not isolated or 
one-time tasks), 

(None provided) 

closely related 10 such work. I 

~ctTyC.Cn=d,-----r,TC~CkC'~'hC.O,C~=,CCre=ICaC~=dC,=oC=ex='=m=p=,COdu=u"·~CC=and~=(bC,:.,-r;RC,:,o:(=d"k:e<:p:;Cn:g:;c"CCo:n'H:o:d:n:g-.=n=dCCa:dCju:,:(;Cn=g~ 

, 

Closely Related contribute to or facilitate performance of exempt machinery; Taking notes; Using the 
work Includes phYSical tasks and menial tasks computer 10 create documents or 
that arise oul of exempt duties and the routine presentations; Opening Ihemail for the 
work without which the exempt employee's purpose of reading it and making deeiSlons 
exempt work cannot be perfonned properly, aud using a photocopier or fax machine. 

Keeping time, production or sales records 
reJatoo to managing a department and 
supervising employees; Distributing 
materials, merchandise or supplies to 
maintain control of the flow of and 
expenditures for sueh items; Conducting 
SpOt checks and examines Ihe work of 
subordinales; Sertiug up a machine when 
such work is not part of the production 
operation; Walking the sales floor to 
observe the work of saJes personnel un~ 
one's supervision; Taking notes after i 
review-iug information and typing a report 
when this work is necessary for analyzing 
data and making recommendations; Making 
and administering policies of the employer, 
Contracting, negotiating, and making 
rearrangements with contractors when this 
work is necessaty fOf jllatlfling a company's 
transportation; Cleaning equipment when a 

Seelkms: 54L100; 541. 101; 541,200; 54! -300; 541.301; 54 1.302; 541.303; 541.3fM; :541.400; :541.:500. 
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·-U-s.-Q-fM~.-n-u-.I~'-~! The use of manuals, guidelines or other 
eslablished proCedures containing or relating 10 

highly technical. scientific, legal, financial or 
olher similarly complex matters that can be 
understood or intcrpreted only by those with 
advanced or specialized knowledge or skills and 

Emergencies 

thai are uSed to provide guidance in addressing 
difficult or novel circumstances 

Performing work of a normally nonexempt 
nature that is done in an effort to prevent the 
following results: threatening the safety of 
empLoyees, a cessation of nperations or serioU$ 
damage 10 the employer's property. 
Emergencies are events that are beyond con!rol 
or for whieh thc employer cannot amicipate or 
reasonably provide in the normal course of 
business. 

: chemist is in 1he middle of an original 
experiment; Driving a school van or 

, monitoring student behavior when a teacher 
i lakes students on a field trip. 

(Not applicable wheu using manuals 10 

apply wen~established teChniques or 
procedures within closely prescribed limits 
to determine eorreet response.) 

Pitching in after an explosion and digging 
out workers who are trupped in the rubble; 
Asslsting nonexempt employees during 
periods of heavy workload or 10 handle 
rushes; Replacing nonexempt workers on 
the first day or partial day they become 
sick; Repairing and cleaning equipment if 
the breakdown of or damage (0 the 
equipment was caused by accident or 
carelessness. 

f-=~~~-h;=~cc;: •.... ~ ... =:c:-:::~c::-::-::-G; 
Occasional Tasks OecasklOal, infrequently recurring tasks that are (Not performing lhe same work as 

a means fur an c.xcmpt employee to properly perfunned by person's subordinates; 
cany Ollt exempt functions and responsibilities Delegating the work to nonexempt 
and cannot be practicably performed by employee is not practical; performing the 
none.-::cmpt employees. task frequently.) Industry praetice for the 

i employee to perform the lask. 

t! should be obVIOUS after a eutsOry' revlC\'I of the table 
above Ibat much is stJllleft 10 interpretation. For some 
terms the new regulations provide new examples of 
activities but fan to define terms dearly and for others, 
terms are defined but the new regulalions fail to give 
clear examples:. To address this need for greater 
clarity and to facilitate compliance with overtime laws. 
we provide guidance on the job Information 
companies need to collect 10 make clearer distinctions 
belween exempt and nonexempt jobs, and hnw to treat 
data collected through an audi! to increase the 
likelihood of a favorable result should liligalion enSue. 

What job in/ormatJan to look/or 
The most critical part oflhe audit is knowing what job 
information to examine and how the aetual 
performance of job duties meet/do not meet exemption 
criteria. To assist with this aspect, we provide 

guidance on what job duty information would be most 
pertinent to examine ror cach exemption. The 
fullowing table was C!ealed by identifYing apptoptiate 
inqoirics implied by the job duty descriptions 
associated wilh each exemption, We include onC5 Umt 
might add clarity to the determinatIon of whether ajob 
meels or does not meet exemplion criteria, A handy 
resource for ob!aining descriptions. of work which may 
assist in the design cf an appropriate inquiry into 
actual work perfomlcd is the O*l\'BT 
C .... ""'w,ooctcenter.org),6 a government-sponsored 
database of worker attributes and job eharaet:C1islies, 
and an extensive library of job descriptions oovC!ing 
work in both lhe public and private sector. 

• Department orLabor on-line job inronnarion centcr. 
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EXEMPTION 

Executive 

Administrative 

Professional 

, Computer 

EXAMPLE INQUIRIES 

" Controls own work schedule? Changes schedule at hisfhcr discretion? 

• 
• 
• 

• 
• 
• 

• 

• 
• 

• 

• 
• 
• 

Controls others' work schedules (e.g., who works when and where)? 

Directs others' work activities'! Changes who won:!'; where and when? 

Makes or effectively recommends pcrsonnel decision~: hires, fires, promotes, pays. 
transfers? 

Makes business-retated decisions uml nonexempt employees can't make? 

Supervises others while pcrfomling nonexempt work? 
Work provides suppOrt to functional are-.,--'o~fC.lh-eCbCu-,7i"-e-,-,';;-, - __________ -1 

Makcs decisions after weighing and evaluating possible courses of conduct whicit ' 
materially impact management or business operations? 

Advises or consults to employer's clients or customers? 

Works relatively autonomously (withoat immediate direction ar supervision) and free to 
make independent choices? 

Makes dccisions that affect management policy, operating practices or busIness 
operations? 

Makcs decisions Ihat have a significant financial impact? 

Pcrfomls secretarial, clerical work or other routine and repetitive work? 

Can a person without specla[l~d knowledge or skills undentand and interpret the 
manuals, guidelines, or other established procedures used in the execution oCthc job? 

• Can a person wHh general manual ability and training generate the same work product? 

to Can a person with intelligence. diligence and accuracy generate the same work product? 

• Can non-degreed employees produee the same work product from analyzing, interpreting 
or making deductions from the same set of fuelS or circumstances as degrecd employecs? 

to Can manuals or reference material be interpreted by anyone who does not have advanced 
knowledge or specialized h."llowledge and skills? 

• Knowledge applied in the job acquired through apprenticeship or e:<tcnslve job training? 

• Creative work the result of routine or public infommtlolJ collected and organized into a 
"lark product? 

• Is work product a unique interpretatioo or analysil;'? 

:. Is work product subject to substantia! control by others? 

" Is usc ()f computcrs or compuier programs incidental or primarily facilitative of the work 
product? 

• Work product the maintenance or repair of computers or computer software? 

" Work product the manufacture of computer hardware or related cquipment? 

" Is work product unique or the result of the application of complex analysis or 
investigation? 

• Is the worl.: product subject to substantial control by others? 
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• Works relatively autMomollsly (without immediate direction or supervision) and free to 
make Independent choices? 

Guidelines for Assessil;g Risk 
Assessing risk in the exemptlnonex.empt context is 
both difficull and an individual m!ltter. II is difficult 
because the detennina1ion ofwhe1her a particular job 
ls exempt or nonexempt in'lolvcs a subjective analysis 
guided by relatively impreci.<re legal standards while 
the actual duties and job incumbents may change over 
lime. It is individual because different companies and 
managers are willing to tolerate diffctent levels of risk. 

Thai being said, it seems thaI a helpful way to think 
!lboul1his issue systematically is in the context (If the 
three categories discussed above: clearly nonexempt, 
clearly exempt. and "gray area." Obviously there is no 
risk if cvcryune is in the clearly nonexempt category 
and is paid overtime, but that is ooch unrealistic and 
unwarranted. Jobs need to be segregated in the clearly 
exempl and eleady nonexempt etltegories with Ihe 
assurance fhat they lruly belong in those categories. 
8m i.he point is Ihat 10 the extent that (hose categories 
are maximized (even if it meatls some job 
restructuring) and the "gray area" category minimized, 
risk has been minimized. 

Once the "gray area" category has been minimizcd to 
the extent ptlssible, the level of risk in 111.211 category 
should be evaluated. Are there positions that involve a 
large number of incumbents doing similar jobs where 
individual performance may evolve over time resulting 
in some people functioning jp an exempt fashion white 
others are functioning in a nonexempt fashion? If:w, 
the risk of being challenged is greater both because the 
group is attractive as a polential class QCtion atld It [s 
probable ihal at some point there wi!( be one or more 
unhappy employees. Are there effective controls in 
place to ensure that all Incumbents in these jobs 
continue to function in an exempt way? Continued 
supervisorial atientiun to ensuring lhat jobs do ool 
evolve over time will avoid lhis problem. Are thc 
employees well paid or are their salaries close to the 
threshold for exempt status'? The closer to the 
threshold the more likely the employees are to feel 
unfairly lreated if Ihey are working hours well in 
eXGess. of 40. Are the employees regularly wOlking 
more than 50 hours per week? Most claims involve 
employees alleging they are working 50 or more hours 
per week, week in and week out. Are Ihe cmployees 
doing significant amounts of production or service 
work? If so, there is a chanGe the jobs are nonexempt 
atld/or that employees will feel that they are not truly 
managers or cxempt employees. 

Obviously, these factors all fit together in greater or 
lesser degrees and employers need to monitor all of 

them in onler to ensure that they have minimized the 
risk 00 the extent possible. 

Rnaillinc Audit Datu 
Many employers are v."St)' of compiling Ibis kind of 
cia!!! or performing an audit ~cause of the obvinus 
concern that data would lhen exisl documenting that 
the company has and/or knows about a potential 
classification problem. To minimize lnis concern, 
cmployers olien perfonn these audits under the 
auspices of inside or outside counsel 10 ensure {nat 
whatever dala Is C<illected is arguably protected by the 
at!omey~client privilege and/or the attorney w{)tk 
product doctrine. However, great care must be taken 
in lu:mdling the data, in order to avoid waiving the 
privilege. While there have been efforts 10 creaie an 
"audIt" privilege that would protect this data 
regardless of attorney involvemCCl1, to dale these 
efforts haVe only been successful in limited 
eireumslances. Employers who are concerned about 
these issucs should consult with !egal counsel before 
beginning to collect this type of audit data. 

What To Do Witll The Duta 
What do you do with the data foJlowing an audit? If 
the dala suggest that a. job meels the exemption 
criteria, the exempt classification can be determined. 
If the daLt! suggest Ihat the job does nOI meet 
exemption criteria, the classification should be 
converted to oooexempt. If the data suggest that a job 
Is barely exempt or that a number ofincumbcms are 
not performing tnc job in an exempt manner, Ihen 
severa! options could be pursued 10 increase thc 
~empl natureoflhejob: 

• Red~$.ign the job. Take some of the 
nonexempt tasks out of the job and 
incorporate {hem into a nonexempt Job, 

• Train/coach !J1~Ymbents 10 emphasize cxcmot 
tasks. Ensure incumbents understand the 
importance of devoting time and attention to 
all of their exempt work and improve skills in 
delegaiion. directing others, scheduling, and 
other management areas. 

• ReVIse ocrformance appraiJ!~1..""""J;riteria. 
EmphBSize the importance of the exempt 
work atld ensure incumbents are evaluated on 
their effectiveness in performing matlagement 
duties. 

• Revise ,selection criteria for the iob. Ensure 
new hires into the job have the managcmeut 
skills necessary to pcrfonn Ihe job in an 
exempt manner. 
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• Train/coach incumbents' supervi~.9.!:lL 
Incumbents' supervisors should know how to 
coach. and guide Incumbents toO perform 
cxcmpt duties as intended. Supervisors 
should also be aware of hew they influence 
incumbents' job performance and to pay 
special altention to the emphasis th.ey give to 
5pecific aspects ofincumbenls' jobs. 

Summary 

It is clear that while the neW regulations updated and 
clarified some aspecls of the overtime laws, substantia! 
room fQr interpretation remains_ Examples are net 
sufficient toO clearly derive the rules by which job 
duties Vlill meet/not mee! the ~'emption criteria, and 
rules alQnc do not cover the myriad .of ways work is 
perfQrmcd in u.s. businessC&, TherefOre, it may be 
useful to creatc additional fools for making these 
determinations_ One such 100! is Ihe artieulatiol1 of a 
slrmegy for conducting an effective audil and 
accumulating evidence which supports exempt 
c/assificaliol1S. Another tool might be a guideline for 
dClennining what kinds of job illfQnnatiQn would be 
most pertinent for each exemption. Still another 1001 
might be a guideline for assessing the risk oflitigation 
fullowlng the desjgnation of exempt classifications 
supported by the evidence collected. In this article, we 
ha\o"C, hopefully> provided preliminary guidance for the 
development of such. tools. 
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